AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO

§656.26

during a reasonable period of on-the-
job training.

(ii) If the job involves a job oppor-
tunity as a college or university teach-
er, the U.S. worker must be at least as
qualified as the alien.

(3) The employment of the alien will
not have an adverse effect upon the
wages and working conditions of U.S.
workers similarly employed. In making
this determination, the Certifying Offi-
cer considers such things as: labor mar-
ket information, the special cir-
cumstances of the industry, organiza-
tion, and/or occupation, the prevailing
wage in the area of intended employ-
ment, and prevailing working condi-
tions, such as hours, in the occupation.

(c) The Certifying Officer shall notify
the employer in writing (either elec-
tronically or by mail) of the labor cer-
tification determination.

(d) If a labor certification is granted,
except for a labor certification for an
occupation on Schedule A (§656.5) or for
employment as a sheepherder under
§656.16, the Certifying Officer must
send the certified application and com-
plete Final Determination form to the
employer, or, if appropriate, to the em-
ployer’s agent or attorney, indicating
the employer may file all the docu-
ments with the appropriate DHS office.

(e) If the labor certification is denied,
the Final Determination form will:

(1) State the reasons for the deter-
mination;

(2) Quote the request for review pro-
cedures at §656.26 (a) and (b);

(3) Advise that failure to request re-
view within 30 days of the date of the
determination, as specified in
§6566.26(a), constitutes a failure to ex-
haust administrative remedies;

(4) Advise that, if a request for re-
view is not made within 30 days of the
date of the determination, the denial
shall become the final determination of
the Secretary;

(5) Advise that if an application for a
labor certification is denied, and a re-
quest for review is not made in accord-
ance with the procedures at §656.26(a)
and (b), a new application may be filed
at any time; and

(6) Advise that a new application in
the same occupation for the same alien
can not be filed while a request for re-
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view is pending with the Board of Alien
Labor Certification Appeals.

(f) If the Certifying Officer deter-
mines the employer substantially
failed to produce required documenta-
tion, or the documentation was inad-
equate, or determines a material mis-
representation was made with respect
to the application, or if the Certifying
Officer determines it is appropriate for
other reasons, the employer may be re-
quired to conduct supervised recruit-
ment pursuant to §656.21 in future fil-
ings of labor certification applications
for up to two years from the date of the
Final Determination.

(g2)(1) The employer may request re-
consideration within 30 days from the
date of issuance of the denial.

(2) For applications submitted after
July 16, 2007, a request for reconsider-
ation may include only:

(i) Documentation that the Depart-
ment actually received from the em-
ployer in response to a request from
the Certifying Officer to the employer;
or
(ii) Documentation that the em-
ployer did not have an opportunity to
present previously to the Certifying Of-
ficer, but that existed at the time the
Application for Permanent Labor Cer-
tification was filed, and was main-
tained by the employer to support the
application for permanent labor certifi-
cation in compliance with the require-
ments of §656.10(f).

(3) Paragraphs (g)(1) and (2) of this
section notwithstanding, the Certi-
fying Officer will not grant any request
for reconsideration where the defi-
ciency that caused denial resulted from
the applicant’s disregard of a system
prompt or other direct instruction.

(4) The Certifying Officer may, in his
or her discretion, reconsider the deter-
mination or treat it as a request for re-
view under §656.26(a).

[69 FR 77386, Dec. 27, 2004, as amended at 71
FR 35523, June 21, 2006; 72 FR 27945, May 17,
2007]

§656.26 Board of Alien Labor Certifi-
cation Appeals review of denials of
labor certification.

(a) Request for review. (1) If a labor
certification is denied, if a labor cer-
tification is revoked pursuant to
§6566.32, or if a debarment is issued
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under §656.31(f), a request for review of
the denial, revocation, or debarment
may be made to the Board of Alien
Labor Certification Appeals by the em-
ployer or debarred person or entity by
making a request for such an adminis-
trative review in accordance with the
procedures provided in paragraph (a) of
this section. In the case of a finding of
debarment, receipt by the Department
of a request for review, if made in ac-
cordance with this section, shall stay
the debarment until such time as the
review has been completed and a deci-
sion rendered thereon.

(2) A request for review of a denial or
revocation:

(1) Must be sent within 30 days of the
date of the determination to the Certi-
fying Officer who denied the applica-
tion or revoked the certification;

(ii) Must clearly identify the par-
ticular labor certification determina-
tion for which review is sought;

(iii) Must set forth the particular
grounds for the request; and

(iv) Must include a copy of the Final
Determination.

(3) A request for review of debarment:

(i) Must be sent to the Adminis-
trator, Office of Foreign Labor Certifi-
cation, within 30 days of the date of the
debarment determination;

(ii) Must clearly identify the par-
ticular debarment determination for
which review is sought;

(iii) Must set forth the particular
grounds for the request; and

(iv) Must include a copy of the Notice
of Debarment.

(4)(i) With respect to a denial of the
request for review, statements, briefs,
and other submissions of the parties
and amicus curiae must contain only
legal argument and only such evidence
that was within the record upon which
the denial of labor certification was
based.

(ii) With respect to a revocation or a
debarment determination, the BALCA
proceeding may be de novo.

(b) Upon the receipt of a request for
review, the Certifying Officer imme-
diately must assemble an indexed Ap-
peal File:

(1) The Appeal File must be in chron-
ological order, must have the index on
top followed by the most recent docu-
ment, and must have consecutively
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numbered pages. The Appeal File must
contain the request for review, the
complete application file, and copies of
all the written material, such as perti-
nent parts and pages of surveys and/or
reports upon which the denial was
based.

(2) The Certifying Officer must send
the Appeal File to the Board of Alien
Labor Certification Appeals, Office of
Administrative Law Judges, 800 K
Street, NW., Suite 400-N, Washington,
DC 20001-8002.

(3) The Certifying Officer must send a
copy of the Appeal File to the em-
ployer. The employer may furnish or
suggest directly to the Board of Alien
Labor Certification Appeals the addi-
tion of any documentation that is not
in the Appeal File, but that was sub-
mitted to DOL before the issuance of
the Final Determination. The employer
must submit such documentation in
writing, and must send a copy to the
Associate Solicitor for Employment
and Training Legal Services, Office of
the Solicitor, U.S. Department of
Labor, Washington, DC 20210.

(c) Debarment Appeal File. Upon the
receipt of a request for review of debar-
ment, the Administrator, Office of For-
eign Labor Certification, immediately
must assemble an indexed Appeal File:

(1) The Appeal File must be in chron-
ological order, must have the index on
top followed by the most recent docu-
ment, and must have consecutively
numbered pages. The Appeal File must
contain the request for review, the
complete application file(s), and copies
of all written materials, such as perti-
nent parts and pages of surveys and/or
reports or documents received from
any court, DHS, or the Department of
State, upon which the debarment was
based.

(2) The Administrator, Office of For-
eign Labor Certification, must send the
Appeal File to the Board of Alien
Labor Certification Appeals, Office of
Administrative Law Judges, 800 K St.,
NW., Suite 400-N, Washington, DC
20001-8002.

(3) The Administrator, Office of For-
eign Labor Certification, must send a
copy of the Appeal File to the debarred
person or entity. The debarred person
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or entity may furnish or suggest di-
rectly to the Board of Alien Labor Cer-
tification Appeals the addition of any
documentation that is not in the Ap-
peal File. The debarred person or enti-
ty must submit such documentation in
writing, and must send a copy to the
Associate Solicitor for Employment
and Training Legal Services, Office of
the Solicitor, U.S. Department of
Labor, 200 Constitution Ave., NW.,
Washington, DC 20210.

[69 FR 77386, Dec. 27, 2004, as amended at 72
FR 27945, May 17, 2007]

§656.27 Consideration by and deci-
sions of the Board of Alien Labor
Certification Appeals.

(a) Panel designations. In considering
requests for review before it, the Board
of Alien Labor Certification Appeals
may sit in panels of three members.
The Chief Administrative Law Judge
may designate any Board of Alien
Labor Certification Appeals member to
submit proposed findings and rec-
ommendations to the Board of Alien
Labor Certification Appeals or to any
duly designated panel thereof to con-
sider a particular case.

(b) Briefs and Statements of Position. In
considering the requests for review be-
fore it, the Board of Alien Labor Cer-
tification Appeals must afford all par-
ties 30 days to submit or decline to sub-
mit any appropriate Statement of Posi-
tion or legal brief. The Certifying Offi-
cer is to be represented solely by the
Solicitor of Labor or the Solicitor’s
designated representative.

(c) Review on the record. The Board of
Alien Labor Certification Appeals must
review a denial of labor certification
under §656.24, a revocation of a certifi-
cation under §656.32, or an affirmation
of a prevailing wage determination
under §656.41 on the basis of the record
upon which the decision was made, the
request for review, and any Statements
of Position or legal briefs submitted
and must:

(1) Affirm the denial of the labor cer-
tification, the revocation of certifi-
cation, or the affirmation of the PWD;
or

(2) Direct the Certifying Officer to
grant the certification, overrule the
revocation of certification, or overrule
the affirmation of the PWD; or
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(3) Direct that a hearing on the case
be held under paragraph (e) of this sec-
tion.

(d) Notifications of decisions. The
Board of Alien Labor Certification Ap-
peals must notify the employer, the
Certifying Officer, and the Solicitor of
Labor of its decision, and must return
the record to the Certifying Officer un-
less the case has been set for hearing
under paragraph (e) of this section.

(e) Hearings—(1) Notification of hear-
ing. If the case has been set for a hear-
ing, the Board of Alien Labor Certifi-
cation Appeals must notify the em-
ployer, the alien, the Certifying Offi-
cer, and the Solicitor of Labor of the
date, time, and place of the hearing,
and that the hearing may be resched-
uled upon written request and for good
cause shown.

(2) Hearing procedure. (i) The ‘‘Rules
of Practice and Procedure For Admin-
istrative Hearings Before the Office of
Administrative Law Judges,” at 29
CFR part 18, apply to hearings under
this paragraph (e).

(ii) For the purposes of this para-
graph (e)(2), references in 29 CFR part
18 to: ‘‘administrative law judge’ mean
the Board of Alien Labor Certification
Appeals member or the Board of Alien
Labor Certification Appeals panel duly
designated under §656.27(a); ‘‘Office of
Administrative Law Judges’” means
the Board of Alien Labor Certification
Appeals; and ‘‘Chief Administrative
Law Judge’” means the Chief Adminis-
trative Law Judge in that official’s
function of chairing the Board of Alien
Labor Certification Appeals.

§656.30 Validity of and invalidation of
labor certifications.

(a) Priority date. (1) The filing date
for a Schedule A occupation or sheep-
herders is the date the application was
dated by the Immigration Officer.

(2) The filing date, established under
§6566.17(c), of an approved labor certifi-
cation may be used as a priority date
by the Department of Homeland Secu-
rity and the Department of State, as
appropriate.

(b) Ezxpiration of labor certifications.
For certifications resulting from appli-
cations filed under this part and 20
CFR part 656 in effect prior to March
28, 2005, the following applies:
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